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Memorandum 

To: Charles Judd, Chairman; Kimberly Bowers, Vice Chair; Donald Palmer, Secretary 

 

From: Christopher Piper, Election Services Manager 

 

Date: August 23, 2013 

 

Re:  Possible Violation of Chapter 9.5 of Title 24.2, Code of Virginia (aka “Stand By Your 

Ad”) 

________________________________________________________________________ 

 

Defendant:  Lamont Kizzie for Sheriff 2013 

 

Background:  On June 27, 2013, July 3, 2013 and July 18, 2013, the State Board of 

Elections received three separate complaints concerning the campaign advertising disclosures 

allegedly paid for by Lamont Kizzie for Sheriff 2013, a candidate campaign committee 

registered to support Lamont Kizzie for the office of Sheriff in the City of Richmond.  

 

The first two complaints were concerning a flyer circulated at the Richmond Greek Festival. 

The third complaint included the flyer as well as the committee’s website, a sign posted on a 

fence outside a local business, a yard sign and a local newspaper.  

Relevant Statutory and Policy Provisions: § 24.2-955 states,  

“The disclosure requirements of this chapter [Chapter 9.5] apply to any 

sponsor of an advertisement in the print media or on radio or television the 

cost or value of which constitutes an expenditure or contribution required to 

be disclosed under Chapter 9.3 (§ 24.2-945 et seq.) except that the disclosure 

requirements of this chapter do not apply to (i) an individual who makes 

independent expenditures aggregating less than $1,000 in an election cycle 

for or against a candidate for statewide office or less than $200 in an election 

cycle for or against a candidate for any other office or (ii) an individual who 

incurs expenses only with respect to a referendum.” 

 

§ 24.2-955.1 defines “print media” as “billboards, cards, newspapers, newspaper inserts, 

magazines, printed material disseminated through the mail, pamphlets, fliers, bumper 

stickers, periodicals, website, electronic mail, and outdoor advertising facilities.” 

 

§ 24.2-956 states,  

 

It shall be unlawful for any candidate or candidate campaign committee to sponsor a print 

media advertisement that constitutes an expenditure or contribution required to be disclosed 

under Chapter 9.3 (§ 24.2-945 et seq.) unless all of the following conditions are met: 

 

http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+24.2-945
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+24.2-945


1. It bears the legend or includes the statement: "Paid for by  ............[Name of candidate

 or campaign committee]." Alternatively, if the 

advertisement is supporting a candidate who is the sponsor and the 

advertisement makes no reference to any other clearly identified candidate, 

then the statement "Paid for by  ............ [Name of sponsor]" may be 

replaced by the statement "Authorized by  ............ [Name of sponsor]." 

 

Analysis: The flyer passed out at the Greek Festival does not contain a disclosure and is in 

violation. The ad run in a local newspaper does not contain a disclosure and is in violation. 

The website was visited on July 31, 2013. It did not contain a disclosure on any page and is 

in violation. The yard sign contains the required disclosure as § 24.2-956.1 states that the 

disclosure can use the name of the candidate or the candidate’s campaign committee. The 

sign posted at the auto shop contains the required disclosure as § 24.2-956.1 states that the 

disclosure can use the name of the candidate or the candidate’s campaign committee.  

 

Conclusion:  Three advertisements are in violation of the law and two meet the disclosure 

requirements.  

 

Staff Recommendation: The candidate’s campaign committee has committed three 

violations of the requirements of Chapter 9.5 of Title 24.2, Code of Virginia, and should be 

assessed civil penalties totaling $550 representing a first time violation ($50) along with 

second and third violations ($250 each). 

 

Authority: § 24.2-955.3(D) states, “The State Board, in a public hearing, shall determine 

whether to find a violation of this chapter and to assess a civil penalty.” The civil penalty 

schedule is found on page 55 of the Summary of Laws and Policies for Candidate 

Campaign Committees, rev. January 1, 2013.  
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August 15, 2013 

 

Lamont Kizzie 

Treasurer 

Lamont Kizzie for Sheriff 2013 

5531 Germain Rd.  

Richmond, VA 23224 

 

Dear Mr. Kizzie: 

 

The State Board of Elections is in receipt of a complaint concerning several advertisements which claim 

that your campaign committee is in violation of the political advertisement disclosures required by Chapter 9.5 

in Title 24.2 of the Code of Virginia. The maximum possible penalty for this violation is $1050.00. The State 

Board of Elections will consider whether to impose civil penalties at a public meeting on August 23, 2013 at 

10:00am, House Room D, General Assembly Building in Richmond, VA. Your presence at this meeting is 

requested, but is not required.   

 

Pursuant to § 24.2-955.3, the State Board of Elections is notifying you via certified mail at least 10 days 

prior to the hearing.  

 

Please feel free to contact me if you need directions to the hearing or have additional questions at 

chris.piper@sbe.virginia.gov or at (804) 864-8907. 

 

         

Sincerely, 

        

 

 

        Christopher E. Piper 

        Manager, Elections Services Division 

 

mailto:chris.piper@sbe.virginia.gov
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Memorandum 

 

To: Members of the State Board of Elections 

From: Chris Piper, Election Services Division Manager  

Date: August 13, 2013 

Subject: Complaint Filed by Citizen Dave Webster Against Terry McAuliffe for Governor 

and the Democratic Party of Virginia 

 

Background:  On July 19, 2013, staff at the State Board of Elections received an email complaint 

re: an advertisement which ran on TV allegedly paid for by the Democratic Party of Virginia. The 

complaint claims that the committees may be in violation of provisions of the Campaign Finance 

Disclosure Act of 2006 (“the Act”) and/or § 24.2-955 et al (aka “Stand By Your Ad”) depending on 

how the Democratic Party of Virginia reported its expenditure for an advertisement allegedly 

opposing Ken Cuccinelli for Governor. Further, the complaint alleged that McAuliffe for Governor 

was failing to disclose The name of the person contracting for or arranging the expenditure for the 

campaign as required by § 24.2-947.4(C)(3).  

 

The complaint claims that on or about July 13, 2013 the Democratic Party of Virginia began airing 

a series of advertisements which opposed Ken Cuccinelli. The advertisement can be viewed at this 

link: http://www.youtube.com/watch?v=p9BSEossyDU&feature=youtu.be  

 

An article appearing in The Washington Post on July 12, 2013 infers that the advertisement in 

question appeared on television at least once: http://www.washingtonpost.com/local/virginia-

politics/va-democrats-hit-cuccinelli-in-new-ad-for-violence-against-women-act-

silence/2013/07/12/078ab258-eb16-11e2-a301-ea5a8116d211_story.html 

 

The beginning of the advertisement clearly states that the advertisement was sponsored by the 

Democratic Party of Virginia. The advertisement does not state whether the ad was authorized by 

any candidate.  

 

The complainant infers that the lack of an authorization statement means that the committee has 

made an independent expenditure and thus an independent expenditure report is required under § 

24.2-945.2. The complainant points out that the Democratic Party of Virginia did not submit an 

independent expenditure report. The complainant further states that the absence of an independent 

expenditure report infers that the party committee made an in-kind contribution to the Terry 

McAuliffe for Governor campaign committee, but that the campaign failed to disclose this 

contribution on their campaign finance reports. A review of the Terry McAuliffe for Governor 

campaign committee shows that no such in-kind contributions were reported by the committee. 

http://www.youtube.com/watch?v=p9BSEossyDU&feature=youtu.be
http://www.washingtonpost.com/local/virginia-politics/va-democrats-hit-cuccinelli-in-new-ad-for-violence-against-women-act-silence/2013/07/12/078ab258-eb16-11e2-a301-ea5a8116d211_story.html
http://www.washingtonpost.com/local/virginia-politics/va-democrats-hit-cuccinelli-in-new-ad-for-violence-against-women-act-silence/2013/07/12/078ab258-eb16-11e2-a301-ea5a8116d211_story.html
http://www.washingtonpost.com/local/virginia-politics/va-democrats-hit-cuccinelli-in-new-ad-for-violence-against-women-act-silence/2013/07/12/078ab258-eb16-11e2-a301-ea5a8116d211_story.html
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The complainant believes that one or both committees are in violation of the Act and Stand By 

Your Ad.  

Relevant Statutory and Policy Provisions:  

Title 24.2, Chapter 9.3, section 945.1 of the Code of Virginia establishes the definitions to be 

used for the Act. The following are the definitions relevant to this complaint: 

“Contribution” means money and services of any amount, in-kind 

contributions, and any other thing of value, given, advanced, loaned, or 

in any other way provided to a candidate, campaign committee, 

political committee, or person for the purpose of expressly advocating 

the election or defeat of a clearly identified candidate… 

“Coordinated” or “coordination” refers to an expenditure that is made 

(i) at the express request or suggestion of a candidate, a candidate's 

campaign committee, or an agent of the candidate or his campaign 

committee or (ii) with material involvement of the candidate, a 

candidate's campaign committee, or an agent of the candidate or his 

campaign committee in devising the strategy, content, means of 

dissemination, or timing of the expenditure. 

“Expenditure” means money and services of any amount, and any other 

thing of value, paid, loaned, provided, or in any other way disbursed by 

any candidate, campaign committee, political committee, or person for 

the purpose of expressly advocating the election or defeat of a clearly 

identified candidate… 

“Independent expenditure” means an expenditure made by any person, 

candidate campaign committee, or political committee that is not made 

to, controlled by, coordinated with, or made with the authorization of a 

candidate, his campaign committee, or an agent of the candidate or his 

campaign committee. 

“In-kind contribution” means the donation of goods, services, property, 

or other thing of value, other than money, including an expenditure 

controlled by, coordinated with, or made upon the authorization of a 

candidate, his campaign committee, or an agent of the candidate or his 

campaign committee, that is provided for free or less than the usual and 

normal charge.”  

"Political committee" means and includes any political action 

committee, political party committee, referendum committee, or 

inaugural committee.  
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Title 24.2, Chapter 9.3, section 947.9(C)(3) requires that all candidate campaign committees 

disclose “The name of the person contracting for or arranging the expenditure.” on their report 

of expenditures.  
 

Title 24.2, Chapter 9.3, section 953.3 states, 

 

“Prior to assessing a penalty pursuant to this section for the filing of an 

incomplete report, the Secretary of the State Board…shall notify, by certified 

mail, the candidate and treasurer, or person or political committee required to 

file a report with that board, that a filed report has not been completed, citing 

the omissions from the report. No penalty shall be assessed if the information 

required to complete the report is filed within 10 days of the date of mailing the 

written notice.” 

 

Title 24.2, Chapter 9.5, section 955.1 defines “contribution”, “coordinated”, “coordination”, 

“expenditure” and “political committee” as they are defined in § 24.2-945.1 (see above).  

 

Title 24.2, Chapter 9.5, section 957.2 states: 

 

It shall be unlawful for a political committee to sponsor a television 

advertisement that constitutes an expenditure or contribution required 

to be disclosed under Chapter 9.3 (§ 24.2-945 et seq.) unless the 

following requirements are met: 

 

1. It bears the legend or includes the statement: "Paid for by  ............ 

[Name of political committee]."  

 

2. A television advertisement supporting or opposing the nomination or 

election of one or more clearly identified candidates (i) shall include a 

disclosure statement, spoken by the chief executive officer or treasurer 

of the political committee, containing at least the following words: "The 

[Name of political committee] sponsored this ad." 

 

Analysis:  The concept of “express advocacy” has its genesis in the United States Supreme Court 

case Buckley v. Valeo (No. 75-436) No. 75-36, 171 U.S.App.D.C. 172, 519 F.2d 821 (“hereinafter 

referred to as “Buckley”). The Court held that the government’s power to regulate expenditures 

“include express words of advocacy of the election or defeat” of a clearly identified candidate. The 

words include “Vote for...”, “Vote Against…”, “Support…”, “Oppose…” and other like 

statements. All other expenditures were not within the power to regulate and these expenditures are 

often referred to as “issue advocacy”.  

 

In Virginia Soc’y for Human Life, Inc. v. Caldwell, 256 Va. 151, 500 S.E.2d 8014 (1998) 

(hereinafter referred to as “Caldwell”), the Virginia Supreme Court found that “for the purpose of 

http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+24.2-945
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influencing the outcome of the election” as used in former § 24.2-901, may be narrowly construed 

to limit its application to groups that expressly advocate the election or defeat of a clearly identified 

candidate. 

 

In 2005, the General Assembly requested a review of the Act’s provisions be conducted by the 

State Board of Elections. The review included a recommendation to replace “for the purpose of 

influencing the outcome of the election” with “expressly advocating the election or defeat of a 

clearly identified candidate” in order to reflect in the law the decision of the court. In 2006, the 

General Assembly adopted the recommendation and the bill was signed into law.  

 

The definitions of “contribution” and “expenditure” require that the money be provided or 

expended in order to “expressly advocate the election or defeat of a clearly identified candidate”. A 

disclosure statement on a television ad as required by § 24.2-957.1 or to file an independent 

expenditure report as required in § 24.2-945.2 are dependent on whether the expenditure and/or 

contribution (including in-kind contribution) meet the express advocacy standard as stated in 

Buckley and Caldwell.  

 

In reviewing the McAuliffe for Governor campaign finance reports, the person authorizing 

expenditure column is blank on all reports.  

 

Conclusion:  Neither the candidate campaign committee nor the political party committee are in 

violation of any statute in the Act or Stand By Your Ad because the advertisement in question does 

not meet the express advocacy standard.  

 

The McAuliffe for Governor campaign committee has filed incomplete reports because they have 

failed to report the name of the person authorizing the expenditure. 

 

Staff Recommendation: Dismiss the complaints concerning the failure of the Democratic Party of 

Virginia to use the proper disclosure on their advertisement, the failure of the Democratic Party of 

Virginia to file an independent expenditure report and the failure of the Terry McAuliffe for 

Governor campaign committee to disclose an in-kind contribution from the Democratic Party of 

Virginia.  

 

The Board should direct the Secretary, pursuant to § 24.2-953.3, to notify the McAuliffe for 

Governor campaign committee to amend all previously filed reports to include the information 

required by § 24.2-947.4. 
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Memorandum 
 

To: Members of the State Board of Elections 
From: Susan R. Lee, Manager, Election Uniformity  
Date: August 13, 2013 
Subject: Periodic Review Chapter 10 Public Participation Guidelines:  

1VAC 20-10-10 through 20-10-130  
 

Suggested motion for a Board member to make:  I move that the Board seek public 
comment, for a period of 14 calendar days, on the proposed amendments to its regulations in 
Chapter 10, Public Participation Guidelines, to implement a recommendation received during 
the periodic review process.   
 
Affected Regulations: 1 VAC §§ 20-10-10 through 20-10-130.   
 
Applicable Code Sections:  Va. Code §§ 2.2-4002(B)(8), 24.2-103 
 
Board Materials: 

• Public Participation Guidelines with proposed changes from periodic review   
• Comment received  

 
Background: 
Historically, the State Board of Elections issued policies rather than regulations.  In 2010, the 
Board decided to formalize many of its existing rules and policies into regulations that would 
be published in the Virginia Administrative Code (VAC). From 2010 to the present, the Board 
has largely discarded the practice of promulgating Board Policies and instead has worked to 
formalize existing Board policies into regulations and enact new rulemaking through the 
regulatory process. 
 
On May 15, 2013, the Board announced a periodic review of all of its regulations pursuant to 
Regulation 20-10-120 calling for a review of all regulations after each presidential election.  
These public participation guidelines were adopted in 2010 so 2012 is the first presidential 
election under this regime.  The objectives of this periodic review are similar to those set forth 
in Executive Order 14 for all executive agencies—effectiveness, efficiency, necessity, clarity 
and cost of compliance.   
 
The comment period for Chapter 10 closed on June 24, 2013, and no comments were received 
in the Town Hall online forum.  At the Board meeting on June 25, 2013, members of the 
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Board commented that staff needed to find a more efficient way to propose regulations 
without the delay required to receive comments and publish the regulations through Town 
Hall.  Staff was instructed to determine if the agency website could be configured to receive 
public comments.    
 
The Board’s concern for efficiency is appropriate for consideration in the context of the 
periodic review of Chapter 10.  Staff has prepared a proposed regulation to allow greater 
flexibility in seeking public comment through the agency website as well as Town Hall, at the 
discretion of the Board.  Agency staff believes Town Hall offers significant advantages in the 
case of controversial measures to efficiently store and present extensive public comments 
such as over 500 comments received on the absentee material omissions regulation in 2011.  
However, there are also significant disadvantages to utilizing Town Hall, including the 
difficulty in navigating the site both for the public and for the agency users, and the 
publication deadlines which cause unnecessary delays in enacting regulations that are not 
related to giving the public additional opportunity to comment. Staff will propose, for Board 
determination, the method and time period to receive public comments on each proposed 
regulation.  Regulation 20-10-40(C) establishes the minimum requirements for comment 
periods for exempt regulations.  Regulation 20-10-40(D) allows the Board to extend or reduce 
the comment period for exempt regulations as it deems necessary. 
 
For this proposed regulation, staff proposes continuing in the Town Hall the process initiated 
with the periodic review in May.   A comment period for 14 days will open with September 9, 
2013 publication in the Virginia Register of Regulations, and close on Monday September 23, 
2014, allowing consideration of a final regulation at the next Board meeting.    



Periodic Review Comments 

Public Participation Guidelines: 1VAC 20‐10 
Commenter  Regulation  Comment  Staff Recommendation  Action Needed 
Members of 
the State 
Board of 
Elections 

20‐10‐  Proposing 
Regulations in Town 
Hall  
  
Staff needs to develop 
process to invite public 
comments outside of 
the Town Hall that will 
allow the agency 
greater flexibility to 
respond to changes.  
The Town Hall online 
comment forum takes 
too long and should be 
used only when 
necessary.  The 
agency website 
provides a good 
alternative.    

Amend chapter 10 to 
remove requirement to 
use Town Hall to 
propose regulations.   

Request Board approval 
of amended regulation.   
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1VAC20‐10‐10. Definitions. ........................................................................................................................... 1 

1VAC20‐10‐20. Notification list..................................................................................................................... 2 

1VAC20‐10‐30. Information to be sent to persons on the notification list. ................................................. 3 

1VAC20‐10‐40. Public comment. .................................................................................................................. 3 

1VAC20‐10‐50. Petition for rulemaking. ....................................................................................................... 4 

1VAC20‐10‐60. Appointment of regulatory advisory panel. ........................................................................ 5 

1VAC20‐10‐70. Appointment of negotiated rulemaking panel. ................................................................... 5 

1VAC20‐10‐80. Meetings. ............................................................................................................................. 6 

1VAC20‐10‐90. Public hearings on regulations. ............................................................................................ 6 

VAC20‐10‐100. Effective date and posting to agency website. .................................................................... 6 

1VAC20‐10‐110. Appeal of board decisions. ................................................................................................ 7 

1VAC20‐10‐120. Periodic review of regulations. .......................................................................................... 7 

1VAC20‐10‐130. Transition. .......................................................................................................................... 7 

1VAC201010. Definitions. 

The following words and terms when used in this chapter shall have the following meanings 
unless the context clearly indicates otherwise: 

"Administrative Process Act" means Chapter 40 (§ 2.2-4000 et seq.) of Title 2.2 of the Code of 
Virginia. 

"Agency" means the State Board of Elections. 

"Approving authority" means the State Board of Elections established pursuant to § 24.2-103 of 
the Code of Virginia as the legal authority to adopt regulations. 

"Board" means the State Board of Elections, which is the unit of state government empowered 
by Title 24.2 of the Code of Virginia to make rules and regulations for registration of voters and 
elections. Actions specified in this chapter may be fulfilled by state employees as delegated by 
the agency. 

"Commonwealth Calendar" means the electronic calendar for official government meetings open 
to the public as required by § 2.2-3707 C of the Freedom of Information Act. 

"Negotiated rulemaking panel" or "NRP" means an ad hoc advisory panel of interested parties 
established by an agency to consider issues that are controversial with the assistance of a 
facilitator or mediator, for the purpose of reaching a consensus in the development of a proposed 
regulatory action. 
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"Notification list" means a list used to notify persons pursuant to this chapter. Such a list may 
include an electronic list maintained through the Virginia Regulatory Town Hall or other list 
maintained by the agency. 

"Open meeting" means any scheduled gathering of a unit of state government empowered by an 
agency's basic law to make regulations or decide cases, which is related to promulgating, 
amending or repealing a regulation. 

"Person" means any individual, corporation, partnership, association, cooperative, limited 
liability company, trust, joint venture, government, political subdivision, or any other legal or 
commercial entity and any successor, representative, agent, agency, or instrumentality thereof. 

"Public hearing" means a scheduled time at which members of the board will meet for the 
purpose of receiving public comment on a regulatory action. 

"Regulation" means any statement of general application having the force of law, affecting the 
rights or conduct of any person, adopted by the agency in accordance with the authority 
conferred on it by applicable laws. 

"Regulatory action" means the promulgation, amendment, or repeal of a regulation by the 
agency. 

"Regulatory advisory panel" or "RAP" means a standing or ad hoc advisory panel of interested 
parties established by the agency for the purpose of assisting in regulatory actions. 

“State Board of Elections website” means the website operated by the Virginia State Board of 
Elections at www.sbe.virginia.gov, which has online public comment forums and displays 
information about regulatory meetings and regulatory actions under considerations in Virginia 
and makes this information viewable to the public. 

"Town Hall" means the Virginia Regulatory Town Hall, the website operated by the Virginia 
Department of Planning and Budget at www.townhall.virginia.gov, which has online public 
comment forums and displays information about regulatory meetings and regulatory actions 
under consideration in Virginia and sends this information to registered public users. 

"Virginia Register" means the Virginia Register of Regulations, the publication that provides 
official legal notice of new, amended, and repealed regulations of state agencies, which is 
published under the provisions of Article 6 (§ 2.2-4031 et seq.) of the Administrative Process 
Act. 

1VAC201020. Notification list. 

A. The agency shall maintain a list of persons who have requested to be notified of regulatory 
actions being pursued by the agency. 
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B. Any person may request to be placed on a notification list by registering as a public user on 
the Town Hall or by making a request to the agency. Any person who requests to be placed on a 
notification list shall elect to be notified either by electronic means or through a postal carrier. 

C. The agency may maintain additional lists for persons who have requested to be informed of 
specific regulatory issues, proposals, or actions. 

D. When electronic mail is returned as undeliverable on multiple occasions at least 24 hours 
apart, that person may be deleted from the list. A single undeliverable message is insufficient 
cause to delete the person from the list. 

E. When mail delivered by a postal carrier is returned as undeliverable on multiple occasions, 
that person may be deleted from the list. 

F. The agency may periodically request those persons on the notification list to indicate their 
desire to either continue to be notified electronically, receive documents through a postal carrier, 
or be deleted from the list. 

1VAC201030. Information to be sent to persons on the notification list. 

A. To persons electing to receive electronic notification or notification through a postal carrier as 
described in 1VAC20-10-20, the agency shall send the following information: 

1. A notice of proposed exempt regulatory action with the comment period for a proposed, a 
reproposed, or an emergency regulation; and  

2. If available, hyperlinks to, or instructions on how to obtain, a copy of the proposed action and 
any supporting documents. 

B. The failure of any person to receive any notice or copies of any documents shall not affect the 
validity of any regulation or regulatory action. 

1VAC201040. Public comment. 

A. Whenever directed by statute or upon its own initiative, the agency may commence the 
regulation adoption process and proceed to draft a proposal according to these procedures. 

B. In considering any nonemergency, exempt regulatory action, the board, in its discretion, will 
shall afford interested persons an opportunity to submit data, views, and arguments, either orally 
or in writing, to the agency. Such opportunity to comment shall include an online public 
comment forum on the Town Hall or through the State Board of Elections website. 
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1. To any requesting person, the agency shall provide copies of the statement of basis, purpose, 
substance, and issues; any economic impact analysis of the proposed regulatory action; and the 
agency's response to public comments received.  

2. The agency may begin crafting a regulatory action prior to or during any opportunities it 
provides to the public to submit comments.  

C. If the Board, in its discretion, affords interested persons an opportunity to submit data, views, 
and arguments, Tthe agency shall accept public comments in writing after the publication of a 
regulatory action either on its website or in the Virginia Register as follows:  

1. For a minimum of 30 14 calendar days following the publication of the notice of proposed 
exempt regulatory action.  

2. For a minimum of 30 14 calendar days following the publication of a reproposed regulation.  

3. To the extent reasonably possible following the publication of a proposed emergency 
regulation. 

4. For a minimum of 21 7 calendar days following the publication of a notice of periodic review.  

5. Not later than 21 7 calendar days following the publication of a petition for rulemaking.  

D. The agency may determine if any of the comment periods listed in subsection C of this 
section shall be extended or reduced if necessary.  

E. If the board finds that one or more changes with substantial impact have been made to a 
proposed regulation, the board, in its discretion, it may allow an additional 30 calendar days to 
solicit additional public comment on the changes. 

F. If practicable, the board shall send a draft of the board's summary description of public 
comment to all public commenters on the proposed regulation at least five days before final 
adoption of the regulation. 

1VAC201050. Petition for rulemaking. 

A. Any person may petition the board to consider a regulatory action. 

B. A petition shall include sufficient information to understand and evaluate the proposed action 
and contact the person responsible for presenting it. The following is a noninclusive list of 
information typically needed to the extent available: 

1. The petitioner's name, mailing address, email address, and telephone number; 

2. The petitioner's interest in the proposed action; 
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3. The substance and purpose of the rulemaking that is requested, including reference to any 
applicable Virginia Administrative Code sections;  

4. Reference to the legal authority of the agency to take the action requested; 

5. Statement of the need and justification for the proposed action; 

6. Statement of the impact on the petitioner and other affected persons; and 

7. Supporting documents, if applicable. 

C. The agency shall receive, consider, and respond to a petition and shall have the sole authority 
to dispose of the petition. The board may require a petitioner to reimburse copying costs 
associated with a petition. 

D. The petition shall be posted on Town Hall or the State Board of Elections website Town Hall 
and published in the Virginia Register. 

E. Nothing in this chapter shall prohibit the agency from receiving information or from 
proceeding on its own motion for rulemaking. 

1VAC201060. Appointment of regulatory advisory panel. 

A. The agency may appoint a regulatory advisory panel (RAP) to provide professional 
specialization or technical assistance when the agency determines that such expertise is 
necessary to address a specific regulatory issue or action or when individuals indicate an interest 
in working with the agency on a specific regulatory issue or action. 

B. Any person may request the appointment of a RAP and request to participate in its activities. 
The agency shall determine when a RAP shall be appointed and the composition of the RAP. 

C. A RAP may be dissolved by the agency if the proposed text of the regulation is posted on the 
State Board of Elections website or on Town Hall, published in the Virginia Register, or such 
other time as the agency determines is appropriate. 

1VAC201070. Appointment of negotiated rulemaking panel. 

A. The agency may appoint a negotiated rulemaking panel (NRP) if a regulatory action is 
expected to be controversial. 

B. An NRP that has been appointed by the agency may be dissolved by the agency when: 

1. There is no longer controversy associated with the development of the regulation; or 
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2. The agency determines that resolution of a controversy is unlikely. 

1VAC201080. Meetings. 

Notice of any open meeting, including meetings of a RAP or NRP, shall be posted on the 
Virginia State Board of Elections website or the Virginia Regulatory Town Hall and 
Commonwealth Calendar at least seven working days prior to the date of the meeting. The 
exception to this requirement is any meeting held in accordance with § 2.2-3707 D of the Code 
of Virginia allowing for contemporaneous notice to be provided to participants and the public. 

1VAC201090. Public hearings on regulations. 

A. The board shall indicate in its notice of intended regulatory action whether it plans to hold a 
public hearing following the publication of the proposed stage of the regulatory action.  

B. The board may conduct one or more public hearings during the comment period following the 
publication of a proposed regulatory action.  

C. An agency is required to hold a public hearing following the publication of the proposed 
regulatory action when:  

1. The Governor requests the board to hold a public hearing; or  

2. The board receives requests for a public hearing from at least 25 persons during the public 
comment period following the publication of the notice of proposed regulatory action.  

D. Notice of any public hearing shall be posted on the Virginia State Board of Elections website 
or Town Hall and Commonwealth Calendar at least seven working days prior to the date of the 
hearing. The board shall also notify those persons who requested a hearing under subdivision C 2 
of this section.  

VAC2010100. Effective date and posting to agency website. 

Regulations adopted by the board shall be effective as of the date stated in the regulation, which 
may provide conditions, including preclearance required under the federal Voting Rights Act, 
and in no event before they are published in the Register of Regulations. All adopted regulations 
shall be posted to the agency website Internet within three business days after they become 
effective.  



Draft Changes to 1 VAC 20 Chapter 10 Public Participation Guidelines 8.23.2013 

7 
 

1VAC2010110. Appeal of board decisions. 

Any person aggrieved by an action of the board under this chapter may appeal to the House or 
Senate Privileges and Elections Committee or to the Joint Commission on Administrative Rules 
to make an objection as provided in § 2.2-4014 of the Code of Virginia. 

1VAC2010120. Periodic review of regulations. 

A. Following each presidential election, the board shall conduct a periodic review of its 
regulations consistent with an executive order issued by the Governor to receive comment on all 
existing regulations as to their effectiveness, efficiency, necessity, clarity, and cost of 
compliance.  

B. A periodic review may be conducted separately or in conjunction with other regulatory 
actions.  

C. Notice of a periodic review shall be posted on the State Board of Elections website or Virginia 
Regulatory Town Hall and published in the Virginia Register.  

1VAC2010130. Transition. 

All regulatory actions shall be processed in accordance with this chapter. Policies of the board 
adopted or approved before July 19, 2010, shall be processed as regulations for publication in the 
Virginia Administrative Code.  
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Memorandum 

 

To: Members of the State Board of Elections 

From: Martha Brissette,  SBE Policy Analyst 

Date: August 13, 2013 

Subject: 1 VAC 20 Chapter 20, 20-20-10 through 20-20-80 

 

Suggested motion for a Board member to make:  I move that the Board approve the staff 

recommendation to update the HAVA plan reference and otherwise retain the regulations in 

Chapter 20.   

 

Affected Regulations:  1 VAC 20 Chapter 20, 20-20-10 through 20-20-80 

 

Applicable Code Section:  Va. Code § 24.2-103   

 

Board Materials: 

 Table of comments received with staff recommendations  

 Current Regulations in Chapter 20 

 

Background: 

 

Va. Code § 24.2-103 authorizes the State Board of Elections to promulgate regulations 

consistent with the Code of Virginia to promote proper administration of election laws.  The 

regulations comprising Chapter 20 largely restate historic Board policies; they were adopted by 

the Board in their current form as regulations and precleared effective in 2011.  

 

On May 15, 2013, the Board announced a periodic review of all of its regulations pursuant to 

Regulation 20-10-120 calling for a review of all regulations after each presidential election.  

These general administration regulations became effective in 2011 so 2012 is the first 

presidential election under this regime.  The objectives of this periodic review are similar to 

those set forth in Executive Order 14 for all executive agencies—effectiveness, efficiency, 

necessity, clarity and cost of compliance.   

 

The comment period for Chapter 20 closed on June 24, 2013; one commenter provided four 

comments detailed in the table provided.  Staff recommends updating the reference to the 

HAVA Plan and otherwise retaining the regulations in this chapter without further change at 

this time.   

 



Periodic Review Comments 

General Administration: 1VAC 20-20 

Commenter Regulation Comment Staff Recommendation Action Needed 

W.T. Latham 20-20-50 Amending 1 VAC 20-20-50  

  

1 VAC 20-20-50, "Fee for nonattendance at annual 

training," imposes a nonattendance fee on people who (1) 

register to attend the annual training, and (2) do not show 

up at the training, if they did not cancel their 

attendance "within three business days of the event." It 

should be worded "no later than the third business day 

before the event." Current wording requires people to wait 

until the three-day window before the event, and I don't 

think that was the intent of the regulation. 

The regulation addresses Board discretion and  

limits the cancellation fee to persons who fail 

to cancel within three business days of the 

event.  

No. 

W.T. Latham 20-20-60 Pertaining to 1 VAC 20-20-60  

  

1 VAC 20-20-60, "Delegations to Secretary of State Board 

of Elections," requires Board staff to "post the list [of 

delegations of authority to the secretary detailed in the 

board's minutes of December 2, 2004, as amended 

September 14, 2010] to the Internet in order that additional 

delegations or other modifications may be proposed to the 

board by any interested person." I don't think this list is 

posted anywhere, at least not in a conspicuous place. 

I suggest posting this list on the SBE's website so that it is 

conspicuous 

Delegations are posted with SBE Guidance 

Documents in Virginia Regulatory Town Hall as 

required by the Virginia Register Act, Va. Code 

§ 2.2-4103.  This required posting is linked on 

the SBE website under the Election 

Administration tab: 

http://www.sbe.virginia.gov/ElectionLaw.html  

No. 

W.T. Latham 20-20-80 Amending 1 VAC 20-20-80  

  

Suggested changes to 1 VAC 20-20-80, "Complaints": 

• In 1 VAC 20-20-80(B), change the word "required" to 

"allowed."  

42 USC 15512 provides a requirement for 

states receiving HAVA funds to have 

administrative complaint procedures.  No voter 

is required to use the procedure.  Those do 

should understand that its scope and 

requirements are federally based.   

No. 

W.T. Latham DIBR • In the section labeled "Documents Incorporated by 

Reference," update the Virginia State Plan pertaining 

to the Help America Vote Act of 2002, to refer to the 

most recent Plan adopted by the State Board of 

Elections. I believe this was in 2012.  

• Are the Help American Vote Act of 2002 Performance 

Goals of June 19, 2006, still in effect, or have they 

been superseded by the most recent HAVA Plan? 

An update has been prepared for processing in 

Town Hall.   

 

 

 

Both the current goals on page 15 of the 2012 

HAVA Plan and the more detailed 2006 

statement are relevant.  

Update reference to 

HAVA plan reference in 

Documents 

Incorporated by 

Reference (DIBR) 
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1VAC20-20-10. Definitions. 

The following words and terms when used in this chapter shall have the following meanings 

unless the context clearly indicates otherwise: 

"Board" means the Virginia State Board of Elections.  

"Secretary" means the Secretary of the State Board of Elections. 

Statutory Authority 

§ 24.2-103 of the Code of Virginia. 

Historical Notes 

Derived from Virginia Register Volume 27, Issue 16, eff. March 28, 2011; amended, Virginia 

Register Volume 28, Issue 6, eff. November 1, 2011. 

 

1VAC20-20-20. Electronic transmission of records containing sensitive personal 

information; encryption or redaction required. 

State and local election staff shall use encryption technology meeting the Security Requirements 

for Cryptographic Modules, FIPS PUB 140-2, issued May 25, 2001, with change notices through 

December 3, 2002, of the National Institute of Technology (NIST) of the United States 

Department of Commerce (http://csrc.nist.gov/publications/fips/fips140-2/fips1402.pdf) to 

transmit electronically any records containing sensitive personal information. Electronic 

transmission includes email or facsimile transmission. For purposes of this regulation, sensitive 

personal information means: (i) more than four digits of a social security number or other unique 

identifier other than voter identification number; (ii) day and month of birth; or (iii) the residence 

address of voters qualified for protection under § 24.2-418 of the Code of Virginia. If encryption 

is not used, then all sensitive personal information must be redacted from the record before the 

record is transmitted electronically. "Redact" means alteration or truncation of data so that no 

sensitive personal information is accessible. 

Statutory Authority 

§ 24.2-103 of the Code of Virginia. 

Historical Notes 

Derived from Virginia Register Volume 27, Issue 16, eff. March 28, 2011. 

 

1VAC20-20-30. Organization of State Board of Elections; seal. 

A. The board shall have a chairman and a vice-chairman of the board, in addition to the ex-

officio secretary. The chairman shall preside at all meetings and perform the usual functions of a 

http://lis.virginia.gov/cgi-bin/legp604.exe?000+cod+24.2-103
http://lis.virginia.gov/cgi-bin/legp604.exe?000+cod+24.2-418
http://lis.virginia.gov/cgi-bin/legp604.exe?000+cod+24.2-103
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presiding officer and such other duties as are imposed by these regulations or from time to time 

by the board. In the chairman's absence, the vice-chairman shall perform these functions and 

duties. Each member, except the secretary, shall receive a per diem and expenses for attendance. 

Expenses shall be reported on forms approved by the Department of Accounts. The secretary is 

authorized to sign the vouchers for the payment of such expenses. 

B. The secretary shall be authorized and it shall be the secretary's duty to employ such assistants 

and to purchase such equipment and supplies as are necessary from time to time, subject to the 

provisions of the law creating the board and the provisions of the laws and rules relating to the 

budgetary and personnel systems. The secretary or secretary's designee is authorized to execute 

necessary vouchers for the payment of the salaries of such assistants and for equipment and 

supplies so secured. 

C. The secretary is authorized and directed to perform all duties of a routine and administrative 

character imposed upon the board by the law creating the same and other such duties delegated 

to the secretary by the board. 

D. The secretary is authorized to do all things necessary to the proper execution of the law 

creating and governing the board and in the performance of the duties imposed upon it insofar as 

the same are not from their nature such as can be performed only by the board in its corporate 

capacity. 

E. The secretary is authorized and directed to consult with and obtain the advice of the Attorney 

General, on behalf of and in the name of the board, whenever in the secretary's judgment 

occasion arises. 

F. Routine and informal action of the board or of the secretary within the scope of the secretary's 

authority may be evidenced merely by the signature of the secretary. 

G. Two members of the board shall constitute a quorum for the transaction of business at any 

duly constituted meeting. 

H. Notice of each meeting of the board shall be given to all board members either by the 

secretary or the member calling the meeting at least three business days prior to the meeting 

except in the case of an emergency as defined in § 2.2-3701 of the Code of Virginia. Notice shall 

be given to the public as required by § 2.2-3707 of the Code of Virginia. All meetings shall be 

conducted in accordance with the requirements of the Virginia Freedom of Information Act 

(§ 2.2-3700 et seq. of the Code of Virginia). All meetings shall be open to the public unless the 

board goes into a closed meeting pursuant to § 2.2-3711 of the Code of Virginia. 

I. A record of formal official and definitive actions of the board shall be preserved in a record 

book which may be bound or loose leaf.  

J. The secretary shall keep the seal of the board and affix the seal to evidence formal action of 

the board. 

http://lis.virginia.gov/cgi-bin/legp604.exe?000+cod+2.2-3701
http://lis.virginia.gov/cgi-bin/legp604.exe?000+cod+2.2-3707
http://lis.virginia.gov/cgi-bin/legp604.exe?000+cod+2.2-3700
http://lis.virginia.gov/cgi-bin/legp604.exe?000+cod+2.2-3711
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Statutory Authority 

§ 24.2-103 of the Code of Virginia. 

Historical Notes 

Derived from Virginia Register Volume 28, Issue 6, eff. November 1, 2011. 

 

1VAC20-20-40. Virginia's Help America Vote Act plan. 

Virginia's plan under the Help America Vote Act of 2002, 42 USC § 15301 et seq., states policy 

of the board and performance goals for the board to document and measure. 

Statutory Authority 

§ 24.2-103 of the Code of Virginia. 

 

Historical Notes 

Derived from Virginia Register Volume 28, Issue 6, eff. November 1, 2011. 

 

1VAC20-20-50. Fee for nonattendance at annual training. 

The board, at its discretion, will impose a fee for noncancellation of attendance at the annual 

training (workshop). This fee will be limited to individuals who register to attend the training and 

fail to cancel their attendance within three business days of the event. The fee will be limited to 

the cost incurred as a result of the noncancellation. 

Statutory Authority 

§ 24.2-103 of the Code of Virginia. 

Historical Notes 

Derived from Virginia Register Volume 28, Issue 6, eff. November 1, 2011. 

 

1VAC20-20-60. Delegations to Secretary of State Board of Elections. 

A. In addition to the authority described in 1VAC20-20-30, the secretary has the delegations of 

authority to the secretary detailed in the board's minutes of December 2, 2004, as amended 

September 14, 2010. Board staff (i) may update that listing to correct citations and (ii) shall post 

the list to the Internet in order that additional delegations or other modifications may be proposed 

to the board by any interested person.  

B. The secretary is authorized to prescribe the paper ballot reconciliation form under § 24.2-666 

of the Code of Virginia and to develop, maintain, and prepare instructions for the operation of 

http://lis.virginia.gov/cgi-bin/legp604.exe?000+cod+24.2-103
http://lis.virginia.gov/cgi-bin/legp604.exe?000+cod+24.2-103
http://lis.virginia.gov/cgi-bin/legp604.exe?000+cod+24.2-103
http://lis.virginia.gov/cgi-bin/legp604.exe?000+reg+1VAC20-20-30
http://lis.virginia.gov/cgi-bin/legp604.exe?000+cod+24.2-666
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poll equipment before, during, and after the closing of the polls and in preparation of the 

statements of results. 

C. The secretary shall monitor and control the quality and cost of the copies of Title 24.2 of the 

Code of Virginia and other election materials that the board provides to electoral boards for use 

at each precinct.  

D. Subject to the board's policy oversight, the secretary has authority to conduct the board's 

administrative and programmatic operations and to discharge the board's duties consistent with 

specific delegations of authority. 

E. The secretary is authorized to establish and maintain a central repository of forms and 

instructions approved for use in conducting elections. The forms and instructions shall be 

organized following a standard naming convention consisting of name taken from the first 

descriptive line, a statutory or other authority identifier, and revision date. 

Statutory Authority 

§ 24.2-103 of the Code of Virginia. 

Historical Notes 

Derived from Virginia Register Volume 28, Issue 6, eff. November 1, 2011. 

 

1VAC20-20-70. Duty to request assistance and to notify voters of denial of applications for 

voter registration or absentee ballots. 

A. A general registrar experiencing difficulty processing applications for voter registration or 

absentee ballots in a timely manner should immediately notify the secretary to request staff 

support to assure compliance with federal and state laws. 

B. A general registrar should provide applicants with specific reasons whenever their voter 

registration or absentee applications are denied. The board shall automate the notice process 

through standard correspondence and the statewide voter registration system. 

Statutory Authority 

§ 24.2-103 of the Code of Virginia. 

Historical Notes 

Derived from Virginia Register Volume 28, Issue 6, eff. November 1, 2011. 

1VAC20-20-80. Complaints. 

http://lis.virginia.gov/cgi-bin/legp604.exe?000+cod+24.2-103
http://lis.virginia.gov/cgi-bin/legp604.exe?000+cod+24.2-103
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A. Any person may make an informal complaint electronically or by telephone. Localities are 

primarily responsible for responding to all voter complaints they receive and may request board 

staff for assistance as needed. 

B. A person may file a formal written complaint with the board as required by the Help America 

Vote Act of 2002, 42 USC § 15301 et seq., using the form and instructions available from the 

board. Formal complaints require review and response by the deputy secretary or secretary who 

may contact local election officials for information. Any complaints not meeting the criteria for 

formal complaints will be responded to informally by appropriate staff. 

Statutory Authority 

§ 24.2-103 of the Code of Virginia. 

Historical Notes 

Derived from Virginia Register Volume 28, Issue 6, eff. November 1, 2011. 

 

FORMS (1VAC20-20) 

Virginia Voters' Election Day Complaint Form (rev. 7/10). 

DOCUMENTS INCORPORATED BY REFERENCE (1VAC20-20) 

Security Requirements for Cryptographic Modules, FIPS PUB 140-2, issued May 25, 2001, 

including change notices through December 3, 2002, National Institute of Standards and 

Technology, U.S. Department of Commerce; http://csrc.nist.gov/publications/fips/fips140-

2/fips1402.pdf. 

Virginia State Plan, Help America Vote Act of 2002, adopted July 2003, amended August 

2005 and July 2006, Virginia State Board of Elections. 

Help America Vote Act of 2002 Performance Goals, Virginia State Board of Elections, June 

19, 2006 (Virginia State Board of Elections Policy 2006-004). 

State Board of Election Minutes of December 2, 2004, as amended September 14, 2010. 

 

 

http://lis.virginia.gov/cgi-bin/legp604.exe?000+cod+24.2-103
http://lis.virginia.gov/cgi-bin/legp604.exe?000+reg+1VAC20-20
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=afbb7002691~5&typ=40&actno=002691&mime=application/msword
http://lis.virginia.gov/cgi-bin/legp604.exe?000+reg+1VAC20-20
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=15bae002691~2&typ=40&actno=002691&mime=application/pdf
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=15bae002691~2&typ=40&actno=002691&mime=application/pdf
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=09513002691~3&typ=40&actno=002691&mime=application/msword
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=09513002691~3&typ=40&actno=002691&mime=application/msword
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=513ef002691~2&typ=40&actno=002691&mime=application/msword
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Memorandum 

 

To: Members of the State Board of Elections 
From: Martha Brissette SBE Policy Analyst 
Date: August 13, 2013 
Subject: Periodic Review, 1 VAC 20 Chapter 90 (Campaign Finance)  

 

Suggested motion for a Board member to make:  I move that the Board approve the staff 
recommendation to retain the regulation in Chapter 90 without change.   
 
Affected Regulation:  1 VAC 20-90-20 
 

Applicable Law:  2010 Acts Ch. 874, Item 79(D) (2010-2012 Budget) , Va. Code § 24.2-103  
 
Board Materials: 

• Comments received 

• 1 VAC 20-90-20  
 

Background: 

 
In 2010, SBE supported legislation providing a filing fee for nonelectronic filing.  2010 SB 359 
(Northam).  Although this bill died in committee, provision was made in the budget bill directing the 
State Board of Elections to adopt a regulation as follows:   

D. The State Board of Elections shall by regulation provide for an administrative fee up to 
$25 for each non-electronic report filed with the Board under § 24.2-947.5.  The regulation 
shall provide for waiver of the fee based upon indigence.   Item 79, 2010 Session, 2010-12 
Biennium, available at http://leg1.state.va.us/cgi-bin/legp504.exe?101+bud+21-79  

The proposed regulation was filed in the Town Hall and certified by the Attorney General in 
2010, then approved by the Governor and published as final in 2012.  During this process, a 
determination was made that this filing fee regulation should not be exempt from the full rigors 
of the Virginia Administrative Process Act.  Most SBE regulations are exempt from the more 
extensive requirements of the APA under Va. Code § 2.2-4002(B)(8)(“The conduct of elections 
or eligibility to vote.”).  The interests of efficiency underlying this periodic review support 
considering whether other regulations that might be promulgated in this chapter, for example, 
regulating campaign signage, may qualify for exemption.   
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On May 15, 2013, the Board announced a periodic review of all of its regulations pursuant to 
Regulation 20-10-120 calling for a review of all regulations after each presidential election.  This 
regulation became final in 2012.   Campaign finance staff reports that no filings subject to the 
regulation have been received.  The regulation promotes efficiency by encouraging electronic 
filing and appears to be working.      

 
The comment period for Chapter 90 closed on June 24, 2013; one comment was received detailed in 
the table provided.  SBE staff recommends retaining the current regulation without change.  The 
regulation complies with the terms of the legislative mandate and meets the criteria of Executive Order 
14—it is clearly written and easily understandable, and furthers effectiveness and efficiency in 
encouraging electronic filing.  

 
 
 
  
 
 



Periodic Review Comments 

 

Campaign Finance and Political Advertisements: 1VAC 20-90 

Commenter Regulation Comment Staff Recommendation Action Needed 

W.T. Latham 20-90-20 Defining term in 1 VAC 20-90-20  

  

Unless there is clarifying language 

elsewhere, I suggest definining 

"indigent" in SBE portions of the 

Administrative Code by reference 

to the scheme established in Va. 

Code 19.2-159. This would provide 

more consistent application of 

indigency eterminations throughout 

state government. 

No amendment appears 

needed at this time.  No 

known demand to apply this 

exception in particular 

cases.  Standards used in 

other areas can be 

considered without formal 

regulatory mandate and 

added if experience makes 

appropriate.   

No. 

 



1VAC20-90-20. Filing fee. 

Any campaign committee that files a nonelectronic, campaign finance report with the State Board of 

Elections under § 24.2-947.5 of the Code of Virginia shall pay a $25 administrative fee per report to the 

State Board of Elections. Such payment shall be due by the filing deadline for the report or upon filing the 

report, whichever is later. Any committee that is indigent may request a waiver from the State Board of 

Elections. 

Statutory Authority 

§ 24.2-103 of the Code of Virginia. 

Historical Notes 

Derived from Virginia Register Volume 29, Issue 5, eff. December 20, 2012. 

prev | next | new search | table of contents | home 

 prev | next 

Page 1 of 1LIS > Administrative Code > 1VAC20-90-20

8/12/2013http://leg1.state.va.us/cgi-bin/legp504.exe?000+reg+1VAC20-90-20
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Memorandum 

To: Members of the State Board of Elections 

From: Gary W. Fox, Voting Technology Specialist 

Date: August 14, 2013 

Re: Certification of Hart Voting System 6.2.1 Usage of Windows 7 OS 

 

Suggested motion for a Board member to make: 

 

I move that the Board certify the Hart 6.2.1 Voting System, changing the application from Windows 

2000 to the Windows 7 Operating System (OS) platform for use in elections in the Commonwealth of 

Virginia, pursuant to the State Certification of Voting Systems: Requirements and Procedures.     

 

Applicable Code Sections:  §§ 24.2-628 & 629. 

 

Attachments:  

 

Your Board materials include the following: 

 Virginia State Certification Administrative Review for Hart’s 6.2.1 Voting System with 

Windows 7 OS. 

 SLI Global Solutions Test of Windows 7 OS with Hart’s 6.2.1 Voting System. 

 State of Pennsylvania approval of Windows 7 OS with Hart’s 6.2.1 Voting System. 

 

Background: 

 

Following the steps prescribed in the Virginia State Certification of Voting Systems: Requirements 

and Procedures, Hart intercivic initiated the certification evaluation by a letter to the Secretary of 

State Board of Elections on July 22, 2013.  Hart intercivic provided their corresponding Technical 

Data Package (TDP) and Corporate Information (required under step 2 of the Requirements and 

Procedures) on August 7, 2013.  Both of these submissions were deemed complete and in sufficient 

detail to warrant Step 3, the Preliminary Review.  During the preliminary review, the state-designated 

evaluation agent conducted a preliminary analysis of the TDP and other materials provided and 

prepared an Evaluation Proposal.  Due to the fact that no changes were made to the voting system 

application only an administrative review was warranted.  The application was moved from the 

Windows 2000 to Windows 7 Operating System (OS) because Microsoft would no longer provide 

support for the Windows 2000 OS. 

  



2 

 

PRO V&V successfully reviewed this change on August 13, 2013 and found that no Election 

Management Software (EMS) components required modification to be ported to Windows 7, 

therefore, the system remains the same as currently used in the Commonwealth of Virginia.   

 

In addition, on May 20, 2013 SLI Global Solutions issued their test report certifying the system 

successfully completed testing with no changes in the application. 

 

 

                
  



 

Memo 
To: Gary Fox 

From: Jack Cobb 

CC: Don Palmer, Susan Lee 

Date: 8/15/2013 

Subject:  Analysis of Hart 6.2.1 Port to Windows 7 

Dear Mr. Fox, 

This memo is in response to the letter submitted to Pro V&V by the Commonwealth of Virginia 
requesting Pro V&V to perform a review and evaluation of Hart InterCivic, Inc., (Hart) Voting System 
6.2.1 components.  The letter, dated July 22, 2013 from Linda Herod of Hart, requested approval to 
port Hart Voting System 6.2.1 Election Management System (EMS) software components (with the 
exception of SERVO) to Microsoft Windows 7 Professional (Win 7) Operating System (OS). The review 
and evaluation performed by Pro V&V was to consider whether the modifications presented in the letter 
and included technical documentation impair the accuracy, efficiency, or capacity of the Hart 6.2.1 
Voting System.  
 
The EMS components that are currently certified for use in the Commonwealth of Virginia are as 
follows:  
 

 eCM Manager  1.1.7 

 BOSS 4.3.13 

 Ballot Now 3.3.11 

 Tally 4.3.10 

 Rally 2.3.7 

 SERVO 4.2.10 

 JBC 4.3.1 

 eSlate/DAU 4.2.13 

 eScan 1.3.14 
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In reviewing the report and the supporting documentation, Pro V&V found no evidence that any of the 
EMS components required modification to be ported to Win 7; therefore, the software remains the 
same as the currently certified for use software in the Commonwealth of Virginia.   
 
Although porting the EMS components to new hardware and a new OS could affect the accuracy, 
efficiency, and capacity of the voting system, it is my opinion that the provided test scripts and test 
report include sufficient documentation to conclude that the risks associated with this implementation 
are minimal and that the accuracy, efficiency, and capacity will not be impaired.  The test scripts 
provided in the attachment  of the letter seemed sufficient to test the critical functionality to support my 
opinion that there is little risk in porting the Hart 6.2.1 Voting System EMS components to Win 7.  
Furthermore, the submitted SLI Global test report “Hart InterCivic Hart Voting System 6.2.1 Configured 
on Windows 7 Professional Operating System Rev 01”, dated May 20, 2013, documents testing 
performed to evaluate the end-to-end election testing that included the following: 
 

 eCM Manager launched and was used to confirm the eCM token was accessible and 

configurable. 

 Infusion launched and was used to convert data from a voter registration system to the 

correct BOSS import format. 

 BOSS launched and was utilized to import an election; add and modify contests, 

candidates, offices and parties; create districts, precincts and polling places; create ballot 

styles and produce voting device MBBs and audio MBBs. 

 TRANS launched and utilized BOSS audio prompt export files and translation text export 

files to modify audio and text BOSS import files for English, Spanish and Chinese 

languages. 

 Ballot Now launched and was utilized to print ballots, and, in conjunction with a central 

count scanner, scan voted ballots and subsequently adjudicate, or resolve, ballots. A 

Ballot Now Image Processor client was used to process scanned ballot images. 

 eScan voting device was utilized to scan marked paper ballots and record voter 

selections on an MBB. 

 JBC and DAU eSlate voting device were utilized to vote electronic ballots and record 

voter selections on an MBB. 

 Tally launched and was utilized to read MBBs, accumulate, tabulate and report results 

from Ballot Now, eScan and eSlate voting devices. 

 Rally launched and was utilized to read MBBs and transmit CVRs to Tally. 

 Fusion launched and was utilized to consolidate data and report results from two election 

databases. 

 SERVO was used to reset voting devices and MBBs. 

 
In my opinion, there is little to no risk in porting the Hart 6.2.1 Voting System EMS components to Win 
7.  My recommendation is that the Commonwealth of Virginia should consider this a modification to the 
original certification for use adding the new recommended hardware and the porting of Hart 6.2.1 
Voting System EMS components to Win 7.   
 
 
Sincerely,  
 
 
 
Jack Cobb 
Laboratory Director 
Pro V&V, Inc. 



 

Hart InterCivic, Inc.  PO Box 80649  Austin, TX 78708-0649  800.223.HART  Fax 800.831.1485 

info@hartic.com  www.hartintercivic.com 

 
 
 
 
July 22, 2013 
 
Don Palmer 
Secretary of the State Board of Elections 
1100 Bank Street, 1st Floor 
Richmond, VA 23219 
 
Via: Electronic Mail 
 
RE: Request to port Hart Voting System 6.2.1 on Microsoft Windows 7 Professional Operating System 
 
Dear Mr. Palmer, 
 
Pursuant to Virginia Code § 24.2-629, Hart InterCivic, Inc. requests administrative approval by the Virginia 
State Board of Elections for the use of Hart Voting System 6.2.1 (HVS 6.2.1) election management system 
software components with Microsoft Windows 7 Professional (Win 7) Operating System (OS) in the 
Commonwealth of Virginia. HVS 6.2.1 includes precinct and central count voting system components 
comprised of Hart proprietary and third-party commercial off-the-shelf (COTS) hardware and associated 
firmware. The firmware used by these COTS components is not included in, or affected by, this request. 
 
Background 
HVS 6.2.1, comprised of the following voting system software and voting device components, was federally 
certified by NASED on August 7, 2006 to the Federal Election Commission (FEC) Voting System Standards, 
April 2002 (2002 VSS) and subsequently approved for sale and use in Virginia jurisdictions in August, 2010. 
The system is currently deployed in active service with the Cities of Alexandria, Charlottesville and Falls 
Church in Virginia as well as in over 645 jurisdictions in 12 additional states. 

Hart Voting System 6.2.1 Components: (NASED Number N-1-04-22-22-006 (2002)) 

BOSS   4.3.13   Tally   4.3.10 
Ballot Now  3.3.11  eCM Manager  1.1.7  
SERVO  4.2.10  Rally   2.3.7 
JBC   4.3.1  eSlate/DAU  4.2.13 
VBO   1.8.3  eScan   1.3.14 

 
Original Independent Test Authority (ITA) certification testing of HVS 6.2.1 was conducted on Microsoft 
Windows 2000 Professional (Win 2000), a COTS operating system. Microsoft Extended Support for this COTS 
operating system, ended in July, 2010. During the six years of highly successful HVS 6.2.1 field use on Win 
2000, Microsoft introduced four new operating systems:  Windows XP, Windows Vista, Windows 7 and most 
recently, Windows 8. 

With Microsoft fielding new operating systems and releasing a declaration of Win 2000 as “end of life,” 
computer manufacturers no longer produce new hardware systems compatible with the aging OS, and COTS 
peripheral manufacturers often do not provide Win 2000 drivers for new products. As a result of these 
developments, new COTS PC and peripheral hardware devices can no longer be procured to support 
customer hardware refreshes and/or new system deployments or replacements. Additionally, many HVS 
customers have updated/upgraded their non-HVS computers and IT systems with new OS platforms to 
achieve increased compatibility, performance, and ever-important reliability. Many have requested these same 
improvements and benefits for their HVS computer and peripheral systems. 



Hart Voting System 6.2.1 and Windows 7 OS 
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Qualification of HVS 6.2.1 on Win 7 
To sustain operations of the deployed customer base and support new system installs in the environment 
outlined above, Hart conducted internal end-to-end functional system testing in mid-2012, to validate operation 
of HVS 6.2.1 on the Win 7 OS without modification of HVS 6.2.1 software or firmware.   
 
Validation testing included creation and confirmation of setup procedures for installing HVS 6.2.1 on Win 7. 
End-to-end testing was conducted with all HVS 6.2.1 components, including SERVO. SERVO is the only HVS 
application not ported to Win 7 because the required Enhanced Parallel Port (EPP) communication between 
SERVO and voting device firmware is not supported by Win 7. Testing SERVO, running on Win 2000, with all 
other HVS 6.2.1 desktop applications running on Win 7 confirmed all applications performed as designed. The 
following peripheral devices associated with HVS 6.2.1 software components were included in validation 
testing and also performed as designed:  Hart Card Reader, Kodak i600 series digital ballot scanners, COTS 
ballot printers and COTS report printers. 
 
At the conclusion of internal Hart testing, HVS 6.2.1 running on Win 7 OS was administratively approved for 
use in the states of Washington and Oregon following a review of the Hart internal test script and results report. 
This configuration has been operating in the field without issue in jurisdictions in both states since that time. 
 
Additionally, Hart Voting System 6.2.1, without modification to software or firmware, configured on Windows 7 
Professional Operating System was submitted in May, 2013, for testing and reviewed by SLI Global Solutions, 
Inc., an EAC, NIST and NVLAP accredited Voting System Test Laboratory (VSTL). The final VSTL test report 
indicates this system configuration was found to be “fully capable and qualified for use in a production 
environment:” A copy of the final VSTL test report is attached to this request.  
 
Upon review of the final VSTL test report, the states of California, Texas and Pennsylvania have joined 
Washington and Oregon in granting administrative approval for use of this COTS operating system upgrade. 
 
Hart is unaware of documentation beyond that submitted at the time of the 2010 certification examination, and 
the attachment to this letter, that may be needed to support assessment of this request. Hart will, however, be 
pleased to provide appropriate additional documentation or other support requested by the Commonwealth for 
this purpose. 
 
Thank you for your consideration of this request. Hart looks forward to a favorable review and subsequent 
approval of the Hart Voting System 6.2.1 running on Windows 7 Professional OS to significantly extend the 
system service life in Virginia jurisdictions. For questions or additional information, please contact Linda Herod, 
Certification Manager, directly by phone at 832.243.5726 or email at lherod@hartic.com. 

 
Respectfully Submitted 
 
 
 
Derek Hutson 
President, Hart InterCivic, Inc. 
 
CC: Gary Fox, Virginia State Board of Elections 
 David Schwarzbach, Hart InterCivic, Inc. 
 
Attachment: 

Test Report Number SOW-102012-HART-01 
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Revision History 

Release Author Revisions 

Rev 01 M. Santos Initial Release 

 

Disclaimer 

The Test results reported herein must not be used by the client to claim product 

certification, approval, or endorsement by NVLAP, NIST, or any agency of the Federal 

Government. Results herein relate only to the items tested. 

Copyright  2013 SLI Global Solutions, Incorporated 

 

Trademarks 

• SLI is a registered trademark of SLI Global Solutions, Incorporated. 

• All other products and company names are used for identification purposes only and may be 

trademarks of their respective owners. 

The tests referenced in this document were performed in a controlled environment using 
specific systems and data sets, and results are related to the specific items tested. Actual 
results in other environments may vary. 
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1 Introduction 

SLI Global Solutions is submitting this report as a summary of the testing efforts for 

the Hart Voting System 6.2.1 (HVS 6.2.1) on Windows 7 Professional, Service Pack 

1 (SP1), Operating System (OS). The purpose of this document is to provide an 

overview of the testing effort and the findings of the testing effort for HVS 6.2.1 on 

Windows 7 Professional SP1 OS.  

HVS 6.2.1 is a NASED qualified system, to the Federal Election Commission (FEC) 

2002 Voting System Standards (VSS), configured on a Windows 2000 Professional 

Service Pack 4 Operating System platform. Hart InterCivic has ported HVS 6.2.1 

onto a Windows 7 Professional SP1 Operating System platform without modification 

to any of the voting system software or firmware. 

Testing consisted of managing system configurations and executing a set of test 

cases based on end-to-end system testing performed by Hart, as well as system 

level testing prepared by SLI, with analysis of results. The review and testing was 

performed at SLI’s Denver, Colorado facility. The intent of the testing was to 

determine that no functionality was compromised with the change of operating 

system platforms. 
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SLI is a full service third party testing facility, founded in May 1996, from a software 

test-consulting firm. SLI is an EAC approved and NIST NVLAP accredited Voting 

System Test Laboratory. 

1.1 Document Overview 

This document contains the following sections:  

• The Introduction discusses the applications tested/reviewed 

• The System Identification identifies hardware and software for the Hart 

Voting System 6.2.1 (HVS 6.2.1) on Windows 7 Professional, Service Pack 1 

(SP1), Operating System 

• The System Overview discusses the functionality of Hart Voting System 6.2.1 

(HVS 6.2.1) on Windows 7 Professional, Service Pack 1 (SP1), Operating 

System SP1 OS  

• The Testing Performed section is an outline of the testing performed  

• The Testing Results section is a summary of the testing effort 

• The Recommendations section contains the final analysis of the testing  

 

In the interest of clarity, the following abbreviations are henceforth used: 

• HVS 6.2.1 - Hart Voting System 6.2.1 

• Win 7 Prof OS  - Windows 7 Professional Service Pack 1 Operating System  

• Win 2000 Prof SP1 OS - Windows 2000 Professional Service Pack 1 

Operating System 

• COTS  - Commercial Off-the-Shelf 

• CVR - Cast Vote Record 

• MBB – Mobile Ballot Box 

 

2 System Identification 

HVS 6.2.1 on Win 7 Prof OS was submitted for testing with the hardware and 

software listed below. 

2.1 Software and Firmware 

Table 1 below details each application employed by HVS 6.2.1, as well as the host 

operating system. 
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Table 1 – Manufacturer Software and Firmware 

Application(s) Version 

eCM Manager (NASED Qualified system software) (Win 7 Prof OS) 1.1.7 

BOSS (NASED Qualified system software)  (Win 7 Prof OS) 4.3.13 

Ballot Now (NASED Qualified system software)  (Win 7 Prof OS) 3.3.11 

Tally (NASED Qualified system software)  (Win 7 Prof OS) 4.3.10 

Rally (NASED Qualified system software)  (Win 7 Prof OS) 2.3.7 

SERVO (NASED Qualified system software) (Windows 2000 Prof SP1 OS) 4.2.10 

JBC voting device (NASED Qualified system firmware) 4.3.1 

eSlate / DAU eSlate voting device (NASED Qualified system firmware) 4.2.13 

VBO voting device option (NASED Qualified system firmware) 1.8.3 

eScan voting device (NASED Qualified system firmware) 1.3.14 

  

Infusion (Not NASED qualified system software) (Win 7 Prof OS) 2.3 

Fusion (Not NASED qualified system software) (Win 7 Prof OS) 3.5.1 

TRANS (Not NASED qualified system software) (Win 7 Prof OS) 6.5.4.7 

 

Table 2 – COTS Software  

Manufacturer Application(s) Version 

Microsoft Windows OS 7 Professional 

Adobe Acrobat  11 Standard 

 

2.2 Equipment (Hardware) 

The hardware employed by HVS 6.2.1 consists of two types, custom and COTS. 

The high speed central count Kodak scanner and the Hart Card Reader interact 

with applications installed on the Win 7 Prof OS. 

Tables 3 and 4 below detail each hardware device employed by HVS 6.2.1.  

Table 3 – Manufacturer Equipment  

Hardware  Manufacturer Condition Type 

JBC Hart Undamaged, fully 

functional 

DRE Control 

Unit 
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Hardware  Manufacturer Condition Type 

eSlate / Disabled Access 

Unit (DAU) eSlate 

Hart Undamaged, fully 

functional 

DRE 

eScan Hart Undamaged, fully 

functional 

Digital Scanner 

Hart Card Reader Hart Undamaged fully 

functional 

PCMCIA card 

reader 

 

Table 4 – COTS Equipment  

Hardware  Manufacturer Condition Type 

Kodak i660 Scanner  Kodak Undamaged, fully 

functional 

High Speed 

Scanner 

 

3 System Overview 

3.1 Scope of the Hart Voting System 6.2.1 (HVS 6.2.1) 

The scope of HVS 6.2.1 includes the applications listed below. This list includes 

three applications, Infusion, Fusion and TRANS, that were not part of the NASED 

qualification, but have been approved for use in conjunction with the HVS 6.2.1 by 

state jurisdictions. 

 
eSlate Cryptographic Module (eCM) Manager software application is used to 

manage approved security functions by creating and writing a Key ID, Key GUID, a 

signing key and PIN (password) to an eCM (eSlate Cryptographic Module) token. 

The eCM token is a physical USB security module supplied by Hart InterCivic and is 

required to access secure functions in HVS 6.2.1.  

 

Ballot Origination Software System (BOSS) software application is used to build an 

election database, create ballot styles, create official and test MBBs, and create 

audio MBBs used in accessible voting devices.  

 

Ballot Now paper ballot management system software is used to print paper ballots 

on demand. Used in conjunction with COTS high speed scanners in a central count 

environment, voted ballots may be scanned and electronically adjudicated as 

needed. 
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Ballot Now Image Processor (BNIP) is a separate application installed with Ballot 

Now that processes ballot images for created for Ballot Now with a high speed 

central count scanner. BNIP may reside on the same PC with Ballot Now in “Stand-

alone” configuration or on a separate PC in Client/Server configuration. 

 

Rally software application is used to read, store, and transfer CVRs via local area 

network or modem connection to a PC running the HVS Tally application. 

 

Tally software application is used to accumulate and tabulate CVRs and report vote 

totals for an election conducted with HVS 6.2.1 voting devices and software 

applications. 

 

SERVO is an election records and recount management system for HVS 6.2.1 

voting devices. 

 

JBC (Judge’s Booth Controller) is the control unit connected to up to 12 eSlate 

and/or DAU eSlate voting devices through which a poll worker distributes the voter-

specific electronic ballot to an eSlate or DAU eSlate. 

 

eSlate is a DRE voting device connected via daisy-chain to a JBC and on which a 

ballot is viewed, voted and recorded. 

 

Verifiable Ballot Option (VBO) is designed for jurisdictions required to use a Voter 

Verified Paper Audit Trail (VVPAT). The VBO may be connected to the eSlate or 

DAU eSlate inside the voting booth to print a paper record of each voted ballot for 

review prior to being cast.  

eScan is a digital scan voting device used for scanning voted paper ballots. 

 

Infusion software application is used to convert exported election setup data from 

various voter registration systems into the correct BOSS text import format. 

 

Fusion software application is a results integration and reporting tool used to 

consolidate election results from multiple HVS 6.2.1 databases or consolidate 

election results from non-HVS election systems with HVS election results. 

 

Translation, Recording, & Audio Normalization System (TRANS) software 

application is used by translation experts and voice-over professionals to provide 

text translations and audio recording files for import into an open BOSS election 

database. 
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4 Testing Performed 

4.1 Hart Testing Reviewed 

Hart conducted end-to-end system testing of HVS 6.2.1 configured on a Win 7 Prof 

OS environment, with the operating system in a non-hardened state. 

SLI reviewed the end-to-end testing conducted by Hart for thoroughness and 

outcome, and identified no issue. 

4.2 Configuration Tested 

HVS 6.2.1, a NASED qualified system originally configured on a Windows 2000 

Professional, Service Pack 1 Operating System platform, was configured and tested 

on a Win 7 Prof OS environment. As part of the implementation with the Win 7 Prof 

OS platform, Hart instituted hardening the Win 7 environment as an added optional 

security feature. Testing was designed to validate that HVS 6.2.1 is not negatively 

impacted by the either the implementation with Win 7 Prof OS or the hardening of 

the operating system. 

The following HVS 6.2.1 NASED qualified software applications were configured on 

the Win 7 Prof OS platform: 

• eCM Manager  

• BOSS  

• Ballot Now (and associated Ballot Now Image Processor) 

• Tally  

• Rally 

Additionally, the following HVS 6.2.1 non-NASED qualified applications were 

configured on the Win 7 Prof OS platform. 

• Infusion  

• Fusion  

• TRANS 

Note the only HVS 6.2.1 NASED qualified system software application not 

configured on Win 7 Prof OS is SERVO, which remains configured on Windows 

2000 Professional, SP1, OS. 
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4.3 Referenced Jurisdictional Requirements 

Testing HVS 6.2.1 was not a full qualification review, rather a validation that all 

functionality implemented under the NASED qualification to the 2002 VSS remained 

intact, as per the original qualification performed on a Windows 2000 Professional 

OS platform.  

HVS 6.2.1 on Win 7 OS was reviewed for and found to be in conformance to the 

Texas Title 8 Voting Systems requirements document as part of the test event. 

HVS 6.2.1 on Win 7 OS was reviewed for conformance to the State of California 

document Requesting Administrative Approval of a Proposed Change or 
Modification to an Approved Voting System. 

Additionally, a representative of the State of California was in attendance, observing 

all testing. 

5 Test Results Summary 

5.1 Functional Testing Summary 

SLI performed tests on the Hart Voting System 6.2.1 (HVS 6.2.1). The test event 

incorporated end-to-end election testing executing functionality supported by HVS 

6.2.1. 

SLI performed installation of all Windows 7 Professional OS platforms, including the 

hardening of the environments, as detailed in the Hart Computer Setup and 
Hardening Procedures for HVS 6.2.1 on Windows 7 OS manual. 

5.1.1 Evaluation of Testing 

The testing was executed to verify that: 

• eCM Manager launched and was used to confirm the eCM token was 

accessible and configurable. 

• Infusion launched and was used to convert data from a voter registration 

system to the correct BOSS import format. 

• BOSS launched and was utilized to import an election; add and modify 

contests, candidates, offices and parties; create districts, precincts and 

polling places; create ballot styles and produce voting device MBBs and 

audio MBBs.  

• TRANS launched and utilized BOSS audio prompt export files and translation 

text export files to modify audio and text BOSS import files for English, 

Spanish and Chinese languages. 
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• Ballot Now launched and was utilized to print ballots, and, in conjunction with 

a central count scanner, scan voted ballots and subsequently adjudicate, or 

resolve, ballots. A Ballot Now Image Processor client was used to process 

scanned ballot images.  

• eScan voting device was utilized to scan marked paper ballots and record 

voter selections on an MBB. 

• JBC and DAU eSlate voting device were utilized to vote electronic ballots 

and record voter selections on an MBB. 

• Tally launched and was utilized to read MBBs, accumulate, tabulate and 

report results from Ballot Now, eScan and eSlate voting devices. 

• Rally launched and was utilized to read MBBs and transmit CVRs to Tally. 

• Fusion launched and was utilized to consolidate data and report results from 

two election databases. 

• SERVO was used to reset voting devices and MBBs. 

The testing was successfully conducted using the executables delivered in the 

NASED qualified system, for the Hart Voting System 6.2.1 (HVS 6.2.1) on Windows 

7 Professional Operating System. 

6 Recommendations 

SLI has successfully completed the testing of the Hart Voting System 6.2.1 (HVS 

6.2.1) on Window 7 Professional Service Pack 1 Operating System. It has been 

determined that the configuration of the HVS 6.2.1 on Windows 7 Professional 

Operating System has yielded no negative results and remains fully capable and 

qualified for use in a production environment. 

This recommendation reflects the opinion of SLI Global Solutions based on testing 

scope and results.  

 

 

Traci Mapps 

Senior Director Of Operations, SLI Global Solutions 

 

End of Test Report 
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Memorandum 

To: Members of the State Board of Elections 

From: Gary W. Fox, Voting Technology Specialist 

Date: August14, 2013 

Re: Experimental Use of Approved Voting Systems in Albemarle County  

 

Suggested motion for a Board member to make: 

 

I move that the Board approve the experimental use of certified optical scan voting equipment in 

Albemarle County for the November 5, 2013 general election pursuant to Code of Virginia § 24.2-630 

- Experimental Use of Approved Systems.     

 

Applicable Code Sections:  § 24.2-630. 

 

Attachments:  

 

Your Board materials include the following: 

 Request from Albemarle County to trial three optical scan voting systems. 

 

Background: 

 

Virginia election law provides for the experimental use of certified voting systems at an election, with 

the approval of the State Board.  Albemarle County is seeking permission to trial certified voting 

systems in three precincts during the November 5, 2013 general election.  They plan to use the ES&S 

DS200 optical scan machine in the Georgetown precinct, the Dominion ICP machine in the 

Branchlands precinct and the Unisyn OVI machine in the Ivy precinct.  Each vendor has agreed to 

print the ballots, program the machines and provide training and support.  This trial will be used to 

evaluate the purchase of optical scan equipment for the Albemarle County.  
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From:                                             Richard J. Washburne [rwashburne@albemarle.org]
Sent:                                               Tuesday, August 13, 2013 12:13 PM
To:                                                  Palmer, Don (SBE); Fox, Gary (SBE)
Cc:                                                   cbwhandsur@aol.com; jimheilman@hotmail.com; Alan Swinger; Clarice Schermerhorn
Subject:                                         RE: Albemarle Co. - q. re trial use of optical scan machines in Nov. 2013 election
 
Don Palmer, Secretary
Virginia State Board of Elections
 
August 13, 2013
 
 
Dear Don:
 
Our Electoral Board met yesterday afternoon, and agreed that, if the State Board of Elections would approve, they would like to
use three optical scan voting machines for use in three of our voting precincts in the upcoming November 5 general election,
on a trial basis, on loan from three of the voting machine manufacturers/vendors, in an effort to determine which optical scan
machine would be best for the County to switch over to.
 
The Electoral Board’s proposed plan is that we will get, on loan, from ESO/Unisyn, one OVI voting machine, with handicap
accessibility device, from Dominion Voting Systems, one ICP optical scan voting machine with handicap accessibility device, and
from PrintElect/ES&S, one DS 200 optical scan voting machine with handicap accessibility device. We would place the Unisyn
machine in our Ivy precinct, along with six of our standard touchscreen machines, and have 300 paper ballots for use with that
machine; we would place the Dominion ICP optical scan machine in our Branchlands precinct, along with two of our standard
touchscreen voting machines, and have 100 paper ballots for use with that machine; and we would place the PrintElect/ES&S
DS 200 optical scan voting machine in our Georgetown precinct, along with four of our standard touchscreen voting machines,
and have 200 paper ballots for use with that machine.
 
We have gotten preliminary indications from all three manufacturers/vendors that they believe they will be able to make one of
the respective optical scan machines available to us on election day, with appropriate ballots, and provide our election officers
training in use of the machines prior to the election, but we have not gotten an absolute final agreement on this from any of
the three, so our going forward with this plan would be contingent on final agreement from the three manufacturers/vendors.
If only one or two of the three were able to come through for us, we would plan to proceed with that machine or machines in
the precincts indicated above.
 
From Virginia Code §24.2-630, it appears that approval of the State Board would be necessary for us to use this plan to proceed
with this plan, and also that, assuming we get State Board approval, we would then need to get the approval of the governing
body of the County.  I think we could get ourselves on the Board of Supervisors’ agenda with the proposal prior to November 5,
but the sooner the better, so if this could be placed on the State Board's agenda for August 23, that would be a great help.
 
Please let me know if you need any additional information.
 
Thanks,
 
Jake W.

Richard J. (Jake) Washburne
General Registrar
Albemarle County Department of
Voter Registration and Elections
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1600 5th Street
Charlottesville, VA  22902
Phone: (434) 972-4173
Fax: (434) 972-4178
rwashburne@albemarle.org 

 
 

From: Palmer, Don (SBE) [mailto:Don.Palmer@sbe.virginia.gov] 
Sent: Thursday, August 01, 2013 9:18 AM
To: Richard J. Washburne; Fox, Gary (SBE)
Cc: cbwhandsur@aol.com; jimheilman@hotmail.com; Alan Swinger
Subject: RE: Albemarle Co. - q. re trial use of optical scan machines in Nov. 2013 election
 
Jake,
 
I would get your plan together as soon as possible.  Under the code, there is the ability of a jurisdiction to ask for experimental
use of approved voting systems.  These optical scan voting machines have been federal and state certified.  Gary will call you
but I think we just need your EB plan for the SBE to approve.  I would recommend trying to get it on the Aug 23 board meeting
agenda.
 
Donald Palmer
Secretary, State Board of Elections
Commonwealth of Virginia
don.palmer@sbe.virginia.gov
Work Line:          804.864.8903
Blackberry:         804.382.1244
 

From: Richard J. Washburne [mailto:rwashburne@albemarle.org] 
Sent: Tuesday, July 30, 2013 1:53 PM
To: Palmer, Don (SBE); Fox, Gary (SBE)
Cc: cbwhandsur@aol.com; jimheilman@hotmail.com; Alan Swinger
Subject: Albemarle Co. - q. re trial use of optical scan machines in Nov. 2013 election
 
Don Palmer, Secretary
Gary Fox, Voting Technology Coordinator
Virginia State Board of Elections
 
July 30, 2013
 
Dear Don and Gary:
 
The Albemarle County Electoral Board is evaluating various new voting machines, with a view to switching over our voting
systems from DRE/touchscreen machines to optical scan machines sometime in the next year or two. In this regard, two of the
voting machine vendors have offered to loan us one of their optical scan machines that has been certified in Virginia, for use in
the upcoming November 2013 general election.  The Board would very much like to take them up on these offers, so that we
can see how the respective machines work in a voting precinct in a reasonably busy election, yet at the same time, in case
there was any difficulty with either of these machines, we would have our regular DRE/touchscreen machines in the precincts
where we would be trying-out the optical scan machines. I am not sure whether this would be acceptable under state law and
State Board policy.  Our Electoral Board would like to find out as soon as possible if this would be acceptable procedure, so that
we can try to get the  potential loaner machines lined up, be sure that the election officers in the precincts that will be using
them are adequately trained, and be prepared to deploy them on November 5, 2013.
 

mailto:rwashburne@albemarle.org
mailto:Don.Palmer@sbe.virginia.gov
mailto:cbwhandsur@aol.com
mailto:jimheilman@hotmail.com
mailto:don.palmer@sbe.virginia.gov
mailto:rwashburne@albemarle.org
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Can you advise if the proposed procedure would be acceptable to the State Board?
 
Thanks,
Jake Washburne
 
Richard J. (Jake) Washburne
General Registrar
Albemarle County Department of
Voter Registration and Elections
1600 5th Street
Charlottesville, VA  22902
Phone: (434) 972-4173
Fax: (434) 972-4178
rwashburne@albemarle.org 
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